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i. S. District Court. 


[Southern District of New York.) 


Before the Honorable SAMUEL R. BETTS, District Judge. 


Tue Sure WARREN. 
EXTRA PILOTAGE—DISABLED VESSEL. 


The ship Warren had lost her rudder, bowsprit, foretop-gallant-mast, main-topgallant- 
mast, and had rigged temporary substitutes. A pilot took charge of her 60 miles 
outside Sandy Hook, bearing E.S.E., and navigated her to within 15 miles of the Hook, 
when a steamboat took her in tow. The ship had on board some sixty passengers. 

« Held, That the pilot was entitled to .8100 over and aheve the regular off-shore pilotage, 
on account of superadded responsibility, hazard and risk, resulting from the disabled 
condition of the vessel. 


The facts appear in the opinion of the Court. 
W. Q. Morton and H. Morton, for the Pilot. 


Peter Y. Cutler and Charles H. Hunt, for the Ship. 


Berts, District Judge.—The libellant is a pilot following the busi- 
ness of piloting vessels to sea from the port of New York, and from 
sea into that port. 

Whilst cruising in pursuit of vessels wanting a pilot on the 2ist of 
March, 1851, he fell in with the ship Warren, sixty miles east-south- 
east off Sandy Hook, bound to this port. No flag was flying for a 

ilot, and no application was made to the libellant to come in aid of 

e ship; but the libellant boarded her, and offered his services as a 
pilot, any accepted as such by the master. 
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The ship had then been over one hundred days at sea on her voy- 
age from Glasgow to New York. Soon after leaving port she had 
encountered violent weather, and had lost thereby her rudder, bow- 
sprit, foretopmast, foretop-gallant-mast, maintop-gallant-mast, and 
head of her maintop-mast. A temporary rudder had been rigged with 
hawsers, planks, &c., with which she was steered by tackles and guys 
geered to the wheel. A spar had been substituted for the bowsprit, 
which was broken short off, and a jury foretop-mast and top- 
gallant-mast had been rigged. With these arrangements the ship 
could tack and wear and had been navigated over twenty-eight hun- 
dred miles. . 

The ship, after being taken charge of by the libellant, was navigated 
with some delay and difficulty to within about 15 miles of Sandy 
Hook, when the master employed a steamboat to tow her into port. 

The libellant demands for his services ordinary off-shore pilotage to 
the amount of $52 44, and, in addition thereto, $100 as extra pilotage, 
compensation in the nature of salvage. The master of the ship was 
ready and offered to pay the ordinary off-shore pilotage, admitted to 
be $52 44 but por ej to pay extra pilotage. That amount was duly 
tendered and paid into Court. 

A libel was thereupon filed and process taken out against the ship 
im rem and in personam against the master to recover those demands. 

It is in proof that the ordinary voyage of a ship like the Warren, 
from Glasgow to New York, in the winter season, if in a seaworthy 
condition, would be forty days, and fifty days would be a long voyage. 

It is also in proof that in her crippled state the ship would be in 
imminent danger in approaching land if the weather was unfavorable, 
and that there would be great difficulty and hazard in working her 
off the coast ina gale, and that additional delay, hazard and respon- 
sibility would be imposed on a pilot bringing her in, during ordinary 
weather, as she was found. 

No contract being made between the master and the libellant, 
these considerations afford a proper ground for claiming extra com- 
pensation for services which are not merely those of pilotage. 

In the case of the Dido in this Court, the Circuit Court on appeal 
allowed extra pilotage, and awarded $162 compensation for towing 
her into port by the pilot boat, because her rudder was lost and there 
was diiliculty in steering her by sails. 

The Dido was a smaller vessel and much nearer the port, and was 
brought to anchor within six or seven hours after the pilot took pos- 
session of her. 

The Warren is a large ship, and the libellant was occupied a day 
and night in working her up to where the steamboat took her in tow. 

The general principle is that double pilotage is payable for con- 
ducting a vessel in a crippled state (2 Hagg. 178, note), or a remune- 
ration equivalent to the extra service, including the distance, labor 
and hazard of the piloting service. (The Dido, U.S. Circuit Court, 
Dec. 1849, South. Dist. N. Y.) 

Double pilotage over mere pilot ground would not in my opinion 
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be a reasonable reward for the time and risk involved in those ser- 
vices. But I do not find in the proofs evidence of that extraordinary 
degree of skill or benefit bestowed by the libellant which should give 
him a right to a compensation of a special magnitude, nor even equal 
to what would have been readily paid by owners or insurers to a. 
steam vessel for taking the ship in tow at that point. 

I think, considering the defective condition of the ship, the season 
of the year, her proximity to the coast, and the distance she had to be 
navigated under circumstances of serious disadvantage, that the libel- 
lant is entitled to receive one hundred dollars in addition to the sum 
paid into Court. 

Decree for $152 44, with taxed costs. 





The above case was argued on appeal before the Hon. Samuel 
Nelson, Circuit Judge, and the Decree affirmed, Sept. 6, 1853. 








WU. S. District Court. 


[Southern District of New York.) 





Before the Honorable CHARLES A. INGERSOLL, District Judge. 
: Tue SreamsBoat Emprre State. 
COLLISION IN HELL GATE—DUTY OF ONE VESSEL IN PASSING ANOTHER. 


A steamboat having a vessel under canvass in full view is held “ prima facie,” respon- 
sible for steering clear of her. 

Under the circumstances, held that a steamboat was wrong in persisting in her course, under 
the expectation that the sailing vessel would change hers; the latter not having given 
any indication of her intending to do so, up to the last moment. 


The material facts appear in the opinion. 
W. Q. Morton and W. J. Hasket, for libellant. 


D. Lord, for claimants. 


Inerrsott, D. J.—This libel is filed by the owners of the sloop New 
York against the steamboat Empire State, to recover damages which 
they have sustained by a collision between their sloop and the Em- 
pire State, which took place in the month of July, 1853. The colli- 
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sion occurred at a little before six o’clock in the afternoon, at a point 
in the East River a little to the east of Pot Rock, in Hell Gate, at 
about the middle of the river, between Negro Point on Ward’s 
Island and Woolsey’s Dock, near the bath-house on Long Island 
shore. The sloop was loaded with a cargo of coal on freight, and the 
collision, soon after it took place, caused her to sink with the coal on 
board. She was bound from New York up the Sound to New 
Haven. The steamer was also bound from New York up the Sound 
to Fall River. The guards of the steamboat came in contact with the 
shrouds of the sloop as she was passing her on the starboard side, 
which forced out her bolts, thereby causing an opening in the 
side of the sloop, by which she soon filled with water. The wind 
at the time was light and bafiling, and was from the eastward of 
south, and was at the rate of from one to ‘two knots. The tide was 
flood, at the rate of from four to seven knots. At the time the sloop 
was heading with the tide from a place oe | opposite Negro Point 
to a point near Woolsey’s Dock, on the Long Island shore. From the 
time the boat was opposite Hallet’s Point the sloop had not altered 
her course. From Negro Point the tide sets over to Woolsey’s Dock. 
Often there will be two contrary whirls of the tide near the place 
where the collision happened. When the two vessels came together, 
the sloop was not far from the middle of the true tide. The sloop, 
when she was approaching near to Negro Point, was seen by the cap- 
tain and pilot of the boat, before the boat passed Hallet’s Point. 
The sloop had a little steerage way on her. From the time the sloop 
was first seen by the boat, she continued to keep her course. When 
the sloop was first seen by those having charge of the management of 
the boat, they assumed that she could bear away after passing Negro 
Point, and hug the shore of Ward’s Island. - Whether she could or 
not, in season to have got out of the way of the steamboat, with the 
wind light and bafiling as it was, and the tide strong as it was, does 
not satisiactorily appear. She did not, however, hug the shore of 
Ward’s Island, but kept on without altering her course in the true 
tide. When the pilot of the boat first saw the sloop, before the boat 
passed Hallet’s Point, he made up his mind to pass the sloop on her 
starboard side, and directed the movements of the boat with that 
view. In passing Hallet’s Point, the boat was slowed, and approach- 
ed the sloop nearly in her wake, toward her starboard side. As the 
boat came near the sloop, the engine of the boat was stopped. The 
headway which she had on brought her up broadside to the sloop. 
The bells of the boat were then rung to go ahead, and in passing the 
sloop the boat crowded the sloop; her guards pressed against the 
standing rigging of the sloop with such force that the injury was oc- 
casioned which caused her to sink. The captain of the boat thought 
he could pass the sloop without touching her, and supposed at the 
time that he had so done. At the time the bells of the boat were 
rung to go ahead, the boat was drifting with the tide towards the 
shore, and there was danger that she would have gone on shore if 


she had continued to drift with the tide. The boat could have passed 
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the sloop in safety on her larboard side, if the captain of the boat had 
directed the movements of the boat with that view. He did not, 
however, so direct her movements, supposing that the sloop would 
hug the shore of Ward’s Island, though the captain of the sloop gave 
no indications that he would do so. The ordinary course of naviga- 
tion for sailing vessels in going up the Sound, with the wind from a 
point east of south, was, after passing Negro Point, to bear away some 
if they could. 

The captain of the sloop did not see the boat until the boat had 
passed Hallet’s Point and was approaching the sloop. The sloop was 
in no fault, unless keeping her course is to be considered as a fault. 

In the case of the Jamaica steam ferry boat, (Wew York Legal 
Observer, vol. I, p. 242,) the District Judge, in giving his opinion, 
says :— A steamboat having had a sailing vessel in full view, time 
enough to have avoided her, is to be held responsible prima facie 
for steering clear, without requiring the latter to do anything.” In 
the case under consideration, the steamboat had the sloop in full view 
before the boat came up to Hallet’s Point, and in time to have avoid- 
ed her, by pursuing a different course, and the sloop did nothing but 
keep her course. 

In the case of the Naugatuck Transportation Company vs. The 
Steamboat Rhode Island, 7 N.Y. L. O. 39, tried before Judge Nel- 
son, which was a case of collision happening near the place where this 
collision occurred, the Judge, in giving his opinion, remarks as follow : 
“Upon the evidence, I should feel bound to hold any vessel responsi- 
ble for a collision that occurred in attempting to pass another, while 
struggiing in this dangerous strait, there being no fault on the part. 
of the ieading vessel.” 

It is claimed on the part of the Empire State, that after she came 
near the sloop she could not with safety back, or remain with her 
engine motionless, and that the only course she could pursue with 
safety to herself was to go ahead. The remarks of Judge Nelson, in 
the case of the Rhode Island, are a sufficient answer to this claim. 
He says:—“ The pretext set up for exposing the Naugatuck to the 
hazard is, that the slowing or stopping the Rhode Island after she had 
passed Flood Rock would greatly endanger her own safety, and the 
safety of the lives of the passengers. The answer is, if this be ad- 
mitted, it was her own fault that she was brought into the dilemma. 
The Naugatuck was seen in time to have avoided it. Neglecting to 
avoid it subjects the Rhode Island to all the consequences that fol- 
lowed.” And as there was no fault on the part of the sloop in this 
case—keeping her course while close-hauled not being considered a 
fault—the Empire State must be hclden responsible for all the conse- 
quences which followed the collision. 

The order of the Court, therefore, is, that the libellents recover the 
damage which they have sustained by the collision, and that it be re- 
ferred to a commission to ascertain and report what that damage is. 
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: N. D. Superior Court. 
[July General Term, 1854.] 


Before Chief Justice OAKLEY and DUER, CAMPBELL, HOFFMAN and SLOSSON, 
Justices. 


Benenpicr, against Carre, and Others. 


The fact that a plaintiff is permitted to enter judgment on a verdict recovered, for the 
purpose of better securing the recovery, doves not deprive a defendant of the right to 
move to set aside the verdict, on a case duly made and settled. 

Where a defendant, in an action on contract, dies pending the action, and it is continued 
by order of the Court, against his personal representatives, the plaintiff will recover 
costs against the estate of the deceased, if the verdict be one which would have entitled 
him to recover costs of such defendant, had he not died. 


The facts appear in the opinion of the Court. 
J. Laroque, for plaintiffs. 
Burrell & Bliss, for defendants. 


By the Court, Stosson, J.—In this case the plaintiff having reco- 
vered a verdict, I allowed the defendants time to make a case, but 
with privilege to the plaintiff to enter his judgment. 

One of the defendants originally was Henry Laverty, second en- 
dorser of the note sued upon, who answered the complaint and died 
before trial, and the suit was continued under § 121 of the code 
against his executrix. 

A motion is now made— 

I. (By all the defendants) that the order made by me, so far as it 
allows the plaintiff to enter his judgment, be vacated, on the suppo- 
sition that after judgment it is too late to move for a new trial on the 
ground of the verdict being against evidence. 

Il. (By the executrix of Laverty) that she be exempted from costs. 

I. The entry of the judgment in this case does not prejudice the 
motion for a new trial on the ground of the verdict being against evi- 
dence. (Rule 8, Superior Court.) The terms of the rule plainly imply 
that such motion may be made, notwithstanding the entry of judg- 
ment, and we find nothing in the provisions of the code inconsistent 
with it. Such motion should be made at the Special Term on a case 
in which should be inco: porated the exceptions taken at the trial; and 
though the latter cannot, without a special order of the judge who tried 
the cause, be heard at the Special ‘Term, yet, on the appeal from the 
order at Special Term refusing a new trial, (if such be the result,) the 
errors of fact may be discussed at the General Term, at the same time 
with the exceptions, which are heard on the appeal from the judgment. 

In other words, the appeal from the judgment on the questions of 
law, and the appeal from the order at Special Term, denying a new 
trial, are heard together. 
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In case of an adverse decision at the General Term, the case may 
be turned into a Bill of Exceptions. (See Rules Superior Court, 8 to 
12 inclusive; Code, § 265, 264, 348, 349.) 

II. It is contended on the part of Mrs. Cattell, executrix of Laverty, 
one of the defendants, that she is not liable for costs. 

She contends that the provisions of § 41, Tit. 3, ch. 6, 2nd part R. S., 
are applicable to her case. 

The only clause in that section which can be urged as having any 
application is the following :—‘ Nor shall any costs be recovered in 
any suit at law against any executors or administrators, to be levied 
of their property or of the property of the deceased, unless it appear 
that the demand on which the action was founded was presented with- 
in the time aforesaid, (see sec. 34) and that its payment was unrea- 
sonably resisted or neglected, or that the defendant refused to refer 
the same pursuant to the preceding provisions, in which cases the 
court may direct such costs to be levied of the property of the defend- 
ants, or of the deceased, as shall be just.” 

This section occurs in the article entitled “ Of the Duties of Execu- 
tors and Administrators in the Payment of Debts and Legacies,” and 
should be taken in connection with the other sections in that article 
in part materia, all which manifestly relate to claims existing, but not 
in suit, at the time of the testator or intestate’s death, and not to tose 
in respect to which suits had been commenced against the testator in 
his lifetime. 

We think, moreover, that the very language of the clause in ques- 
tion suggests the same construction. A suit “against an executor or 
administrator,” imports a suit ¢rstétuted against such party ; and when, 
in addition to this, the section speaks of the demand on which the ac- 
tion is founded as one which may have been presented within the six 
months prescribed by the executor’s notice, and which the executor 
may have refused to refer, or neglected, after such presentment, to 
pay, the inference seems conclusive, that the section — contemplated 
claims not put in suit at the time of the testator’s death. 

Apart, however, from this natural import of its general phraseology, 
the provision in question is in terms confined to costs in suzts at law 
against executors or administrators. Now, before the Code, a suit at 
law, like the present, commenced against the testator, would have 
abated on his death, the cause of action not surviving against the 
other defendants, and his death occurring before verdict. (2 R.S. 
483, § 1 and 3.) 

This section, therefore, could never have been intended, originally, 
to_apply to a case like the present. 

Then, is the result varied by the circumstance that under the Code 
the distinction between legal and equitable remedies no longer exists? 

I do not see upon what principle the abolition of this distinction is to 
have the operation of giving an entirely different meaning to those 
provisions of the R. S. in which that distinction is recognized, and 
which create liabilities or secure rights on the theory and assumption 
of this very distinction. 
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There is another consideration not to be lost sight of. The principle 
upon which executors are ever chargeable —— with costs, or 


upon which, before the Code, the estate was chargeable with the same, 
is the misconduct of the executors, and this rule could only be applied 
in actions commenced by or against them. In actions commenced by 
or against a deceased party, the laches or fault, if any, either in the 
ag aa or defence, would be committed by himself; and though 

e die in the progress of the suit, and it be revived against his repre- 
sentatives, there is no reason why his estate should not bear the costs 
of his default, nor any reason why his executor, a mere substituted 

arty, and not chargeable with, nor in a condilition to commit, the 
aches or default, which is punishable with costs, should come in and 
claim the benefit of those statutory provisions which were enacted 
solely for the protection of that class of persons when innocent of mal- 
conduct in respect to the prosecution or defence of the claim in suit. 

There is a provision in the Code, § 317, which relates to this subject, 
and was referred to on the argument. It embraces not only executors 
and administrators, but “trustees of an express trust, and persons ex- 
pressly authorized by statute to sue or defend,” and makes them all 
liable to costs equally as parties prosecuting or defending in their own 
right, to be levied out of the estate or trust fund, unless the court 
shall direct the same to be paid by the plaintiff or defendant per- 
sonally, for mismanagement or bad faith in such action or defence. 
By the second clause, however, it is provided that the section shall not 
be construed to allow costs against executors or administrators where 
they are now exempted therefrom by the section (41 of the R. 8.) in 
question, and this reservation is much relied on by defendant’s coun- 
sel. The eflect of this saving clause is, in our judgment, to leave the 
question as respects executors and administrators, in cases like the 
present exactly where it was under the Revised Statutes, except that 
it adds the case of mismanagement and bad faith on the part of the 
executor in prosecuting or defending the action, to the instances in 
which costs may, by the R. 8., be charged on them personally. The 
defendant, therefore, gains nothing by this section of the Code. It is 
true, it recognizes the provisions of section 41 of the R. S., but only 
to preserve them in their integrity, and not in a way to impress 
upon them a new or any other meaning or construction than they had 
when first enacted. 

We think the question is against the executrix in this case. She 
stands in the action as a mere substituted party in the place of La- 
verty, against whom the suit was instituted, and who had actually 
answered the complaint before his death. ‘The action, which, but for 
the Code, would have abated by the death of Laverty, is, under the 
provisions of the latter, revived, or continued, by substituting her as 
a party in his place, and to represent him. 

The effect of such revival, under § 121 of the Code, of an action 
which would formerly have been purely legal, is the same as that of 
the revival of an old equity suit against the representatives of a de- 
ceased defendant. It is a continuance of the same suet. Such repre- 
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sentatives were allowed eighty days after service of the order of 
revivor upon them, within which to appear and answer or disclaim; 
in default of doing which, their appearance was entered by the Court, 
and the answer of the deceased stood as the answer of his representa- 
tives. Even an injunction did not fall by the abatement. (Leggett 
vs. Dubois, 2 Paige, 211. 2R.S., 184, &e., old paging.) I am not 
aware that in an equity case thus revived the complainant lost his 
costs as against the estate of the decedent. 

On the whole, we think the motion should be denied in both its 
branches. If desired, a clause may be inserted that the order is to 
be without — to the defendant to move for a new trial, on the 
ground of the verdict being against evidence. 

As both questions are somewhat novel, no costs of the motion 
should be allowed. 








Superior Court. 


[October General Term, 1853.] 
Before DUER, BOSWORTH and EMMETT, Justices. 


Mirron Sr. Joun agst. Taz Murvat Insvrance Co. 


A sole cestui que trust, who, as such, will be entitled to the whole or a definite portion of 
the amount, for the recovery of which the action is brought, is not a competent witness 
for the.plaintiff. 

The construction and effect of a policy of insurance made by a company incorporated in 
Connecticut, are governed by the law of that State. 

A wager policy is a valid contract at common law, and it must be presumed, until the 
contrary is shown, that it is so by the law of Connecticut. 

An assignment or other instrument in writing to which there is no subscribing witness 
when it comes from the possession of the person entitled to its custody, may be read in 
evidence, upon proof of its being genuine, without proof of its actual execution at the 
time of its date; this, when no circumstances of suspicion are shown, will be presumed. 

The assignee of a policy of insurance upon life, in trust for the wife of the assured, upon 
his death, may maintain an action for the recovery of the sum insured in his own name 
as trustee of an express trust. Neither the wife nor the personal representatives of the 
deceased are necessary parties. 

The assignee for value of a policy of insurance effected by the assignor, upon his own life, 
is entitled upon the death of the assignor to recover the whole sum insured, without 
reference to the consideration paid by him for the assignment. 

Every policy of insurance upon life is valued, that is, the interest meant to be covered is 
vahesd at the sum insured. Judgment for plaintiff. 


This was an action brought to recover the amount insured by two 
policies, dated October 11th, 1850, (Nos. 2499 and 2500,) on the life 
of Charles Noyes. The assured became indebted to the plaintiff in 
the sum of $500, partly for money loaned and partly for an agreement 
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by the er to keep the premiums regularly paid up thereafter on 
said policies. On the 30th October, 1850, the assured assigned the 
olicy No. 2500 to the plaintiff for the consideration expressed of 
$300, the plaintiff simultaneously executing to the assured a written 
declaration in substance, that he held said assignment to the amount 
of $1500, in trust for the wife of the latter. On t the 14th February, 
1851, the assured assigned the policy 2499, to the plaintiff, for a 
“valuable consideration,” as it is expressed, and the plaintiff simul- 
taneously executed a written declaration that he held said assignment 
in trust for the wife of the assured to the full amount of the policy. 

These several declarations of trust were delivered by the assured 
to his said wife about two weeks before his death. He died on the 
11th of March, 1851, and notice of his death was given to the defend- 
ants on the 15th of March. 

The answer and reply put in issue the material facts. 

The action was tried on the 22d of January, 1853, before Mr. 
Justice Campbell, and a verdict was found for the plaintiff by con- 
sent subject to the opinion of the court on a case to be made. 

On the trial several objections were taken to the evidence by the 
defendants’ counsel. 

First. The objection on the part of the defendants was to the plain- 
tiff, proving by Mr. Waterbury that Benjamin Noyes, the Secretary 
of the Company, was present at the death of the assured, who was 
his brother. 

The Second were to the competency of the widow of the assured 
as a witness. 

The Third were to the admissibility of the declarations of trust exe- 
cuted by the plaintiff. 

The Fourth to reading the original application for the original 
olicy, to which the two policies in question were substituted in evi- 
ence. 

The /%fth, to reading the extracts from the defendants’ books, of 
which the plaintiff’s counsel had read copies furnished by the order of 
the Court. 

The Sixth, to the ruling of the Court, allowing the Sr al to prove 
that the policies in question were delivered in New York. 

After the testimony was closed, the defendants’ counsel, stated sub- 
stanially as his ground of defence, that the instruments sued on were 
gambling policies, or rather that the assignments were a gambli 
transaction, and void, all except to the extent of the $300 advance 
by the plaintiff as the consideration of the assignment. 


J. Blunt, for the plaintiff, made and argued the following points: 
I. There was no fraud set up or proved, or attempted to be proved, 
in procuring the execution of the policies. 

. Charles Noyes, the assured, had an indefinate interest in his 
own life, and might insure to any amount the company would agree 
to, and the insurance was valid so long as he held it undisposed of, for 
the benefit of his representatives. 
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It is only when one person insures the life of another, that the ques 
tion of interest in the life can arise. Reynolds on Life Ins., PP. 24, 27. 

The policies in question were unquestionably good and valid in the 
hands of the assured, and in case of his death without assignment, 
would have been so in the hands of his executor or administrator. 


Ill. The policies being good and valid in the hands of the assured, 
were assignable like any other chose in action. 

The stipulation in the policy runs to the assigns of the assured, and 
to restrict its assignability would therefore be a violation of the ex- 
press terms of the instrument. — 

The equitable interest in a policy is assignable at the common law, 
and under the Code the privity of contract and right of action vests in 
the assignee. Ashley v. Ashley, 9 Sim. Ch. a (and the obiter 
opinion of the Vice-Chancellor,) pp. 150,151; Blaney on Life Ass., p. 
75; Reynolds on Life Ins., 151 to 153; 1 How., 390; Godsall v. 

Webb, 2 Keene Ch. Rep., 99; Code, § 111. 

The obligor is protected by the assignment in paying to the assig- 
nee, if the assignment be not a forgery. He is not at berty to set up 
a want of consideration as between the assignor and assignee. The 
consideration expressed on the face of the assignment is enough for 
his purposes. 

And if it were otherwise a counter obligation, such as the declara- 
tion of trust, on the part of the assignee, and the money due to him 
would be a sufficient consideration. 


IV. The wife has an insurable interest in the life of her husband. 

This right exists at the common law, independent of the statute of 
i Head v. Royal Exchange Assurance Co., Peake’s Additional 

ases, p. 70. 

The Statute of New York above referred to, is not regarded as ex- 
tending the right of effecting ‘insurance, but merely as doing away 
with proof of the pecuniary interest in the assurances authorized by it. 
Reynolds on Life , treme pp. 52, 53. 

‘And it gives her the additional right of insuring in the name of 
— oe person as her trustee. 

ad, therefore, the policies in question been original policies taken 
by the plaintiff in his own name, for the use and benefit of the wife, 
they would have been valid, and it is insisted that the equity of the 
Statute extends to policies effected by the husband, and assigned to 
another person as her trustee—a fortiori, the insurable interest of the 
wife in the life of her husband, constifutes a good consideration for an 
assignment of the policies effected by him. 

A creditor may insure the life of his debtor, or may take an assign- 
ment of the policy effected by the debtor on his own life for security 
of his debt. 

In the former case, if the debt be paid, the policy becomes void— 
but in the latter case it reverts to the representatives of the assured. 
Ellis on Life and Fire Insurance, pp. 124, 5, 6; Godsale, and others, v. 
Boldero, 9. E., 72; Reynolds on Life Insurance, pp. 54, 155. 
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Tn the present case, therefore, if the wife had no insurable interest, 
and if the assignments did not bring her within the equity of the Sta- 
tute, and admitted the declaratlons of trust to be utterly null and void, 
all of which we deny, yet nevertheless the full amount insured is re- 
coverable by the plaintiff, for the benefit of the representatives of the 
jnsured, all beyond the amount intended to be secured for himself. 

V. But the husband may insure his own life in his own name and 
oi the policy for the benefit of his wife. Uc supra. . 

There is nothing in such an insurance or assignment in the nature 
of a gambling transaction or against public policy. 

On the contrary, it was the original and legitimate purpose of Life 
Insurance to provide for the widows and orphans on the death of those 
on whose exertions while living they —— ed for —- Reynolds 
on Life Insurance, chap. 1; Ellis on Life and Fire Insurance, p. 99, 
part 2d, chap. 1, sec. 2. 

Independent of the Stat. 14 Geo. 3, ch. 8, a wagering policy is void 
as against public policy, Lord v. Dall, 12 Mass. Rep., 115; but no 
policy for the benefit of the widow or orphan of the life insured has 
ever been held invalid. 

That. the equitable interest of any valid chose in action may be 
assigned ad libitum, when the rights of creditors are not interfered 
with, isa principle of so universal application as not to need support 
by reference to authorities. 

VI. The assignments in the present case were for the benefit of the 
widow personally, not for the personal estate of the assured. As 
administratrix, therefore, she had no title or interest, and was not a 
proper party to the suit. 

Whether the widow or the creditors are entitled to the fund when 
collected, is a question between themselves, with which the defendants 
have nothing to do. 

It is believed to be easy to maintain, at the proper, that the creditors 
have no right in law or equity to monies which were never the 
property of the debtor. 

A creditor cannot compel his debtor to devote his current earnin 
necessary for the comfortable support of himself and family to the 
payment of his debt. 

And if by partial sacrifices of comfort and convenience in his life- 
time, the debtor devotes a small portion of his current earnings to 
secure to his widow a support after his death, by way of insurance on 
his life, the creditor is not defrauded, and has no right to complain. 
It is on the debtor’s property, not on his anticipated future earnings, 
that the credit is supposed in law to be given. 

VIL. Interest is recoverable on default of payment of the insurance 
money at the time stipulated. Van Rensselaer v. Jewett, 2 Comst., 
135; Reynolds on Life Insurance, pp. 165, 6, 7, 8. 

VUL The rate of interest is saaciued by the lea loci contractus, 
which in the present case was clearly within the State of New York. 
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C. O’ Conor, for the defendant, contra. 


I. Elizabeth G. Noyes, the widow of the assured, was the party 
solely interested in the suit on policy No. 2499; and the suit on the 
other policy, was, in part, prosecuted for her immediate benefit. She 
= es an incompetent witness. Code, §§$ 398, 399—V oorhies 

. 1853. 

Il. Even if the facts testified to by Mrs. Noyes were supplied in the 
testimony of Mr. Waterbury, the verdict should be set pon But in- 
asmuch as the papers are written by the plaintiff himself, and were 
first brought to light after answer filed, Mr. Waterbury’s testimony 
was insufiicient to make them evidence in the cause. Walter v. Cronly 
14 Wend., 67; Farmers’ and Manuf. Bank v. Whitfield, 24 Wend., 
429. 

IIT. In the absence of any sufficient evidence of a trust for Mrs. 
Noyes, the whole interest in policy 2499, and the chief interest in the 
other policy, were in the personal representative of Charles Noyes. 
She should have sued alone on the former, and should have been a co- 
plaintiff in the suit of the latter. Code §§ 111, 113: Voorhies’ Ed., 
1853. . 

IV. The contracts were made in Connecticut by a corporation 
created under the laws of, and locally situated in Connecticut; and, 
consequently, the law of Connecticut must govern the case. 

V. Interest is not recoverable at the common law. It is a subject 
of statute regulation; and no statute of Connecticut having been 
proved, the plaintiff was not entitled to recover interest. 

A new trial should be awarded. 








By the Court, Durr, J.:—We are entirely satisfied that the 
testimony of Mrs. Noyes ought not to have been admitted. Although 
not a party on the record, she was a party in interest, and under 
the construction which we have heretofore given to § 399 of the 
Code, was incompetent as a person “ for whose immediate benefit the 
suit was prosecuted,” (Catlin v., Hansen, 1 Duer, Sup. R., p. 310.) 
She was a sole cestwe que trust, having an immediate right, if not to 
the whole, yet to a definite portion ($3,500) of the sum that was sought 
to be recovered. 

But although she was improperly admitted as a witness, it by no 
means follows that, for this reason, there must be a new trial. The 
verdict was taken by consent, subject to’ the opinion of the Court 
upon the whole case; and ifrejecting her testimony, there is sufficient 
evidence to sustain it, the plaintiff must still be entitled to our judg- 
ment. If westrike out her testimony entirely, as we must do if this case 
shall be turned into a bill of exceptions, we are clearly of the opinion, 
that upon the proofs that remain the plaintiff was entitled to a verdict, 
and that it was the duty of the Judge, who tried the cause, so to have 
charged the Jury. 

e exceedingly doubt whether any evidence of the right of the 
plaintiff to maintain the action in his own name was necessary to be 
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given, other than the assignment endorsed upon the policies. The 
argument on the part of the defendants was, that the interest on 
which the insurances were originally founded, that of Charles Noyes, 
the assured, in his own life, was certainly extinguished by his assign- 
ment of the policies, which consequently, from that time, became 
void, as merely wager policies, unless the plaintiff had himself an in- 
surable interest which was sufficient in law to sustain them. It was 
conceded, that if the plaintiff had such an interest in the life of Noyes 
as would have enabled him to make the insurance in his own name, 
and for his own benefit, he might, for the protection of his interest, 
well become the owner of the subsisting policy, by virtue of an 
assignment, and as such assignee be entitled to maintain an action in 
his own name for the recovery of the loss. It was the existence of 
such an interest that was alone denied. 

It is manifest that the objection rests wholly on the assumption that 
a wager policy is illegal and void. Such, undoubtedly, is now the 
law in this State by force of certain new provisions in the Revised 
Statutes, (1 R. 8., p. 662, §§ 8, 10,) and such is also the law in England 
by force of a special act “ for regulating insurance upon lives,” which 
by express words prohibits such insurances, “‘ except when the persons 
insuring have an interest in the life or death of the person insured,” 
(14 Geo. 3, c. 48.) There is, however, no evidence before us that 
such is, or ever has been, the law in Connecticut ; and in this State, 
as well as in England, it has been frequently decided that at common 
law a wager policy, as a contract, is just as binding upon the insurer, 
as a policy upon interest. As the case now stands, we do not know 
that we have any right to say, that in this respect the rules of the 
common law have been altered in Connecticut ; and it is by the law 
of Connecticut that the legal construction and effect of the policies in 
suit are exclusively governed. 

This was admitted, and indeed insisted on, by the counsel for the 
defendants upon the assignment, and is not at all doubted by our- 
selves. 

It is not necessary, however, nor do we deem it expedient, to place 
our decision upon this ground. In delivering our judgment, we shall 
assume that when the insurance is upon the life of a third person, an 
insurable interest in the person for whose benefit the policy was 
effected, or is held, is just as necessary to be proved by the lew of 
Connecticut, in order to warrant the recovery of a loss, as by the law 
of this State. 

The plaintiff claims to recover partly on his own account, but chiefl 
as the trustee of the widow of the deceased, and the question of his 
right to maintain the action as such trustee will be first considered. 

at a wife has an insurable interest in the life of her husband is 
quite certain. It is not denied, and it is needless to cite authorities 
to prove, that a policy effected by him upon his own life for her benefit 
is a valid contract, nor that a subsisting policy upon his own life held 
by him may be assigned to a trustee for her benefit. In both these 
cases, if the husband die during the term covered by the policy, the 
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sum insured, in law, or in equity, belongs to the wife, and may be 
recovered by a suit, either in her own name, or, where the trust is ex- 
ress, in that of her trustee. None of these positions are disputed. 

e only questions that have been raised on this branch of the case 
relate to the sufficiency of the evidence to prove the interest of Mrs. 
Noyes, and the right of the plaintiff to maintain the action as her 
trustee, and if the declarations of trust executed by him were proper- 
ly admitted in evidence, it is not denied that these questions are 
deiaeminad, and his right to a judgment for the whole amount, which 
the trust as declared embraces, fully established. 

Of the interest of Mrs. Noyes, in one of the policies, No. 2499, 
there is conclusive proof, independent of the declaration of trust in 
relation to it. It appears by an entry in the registry of the company, 
made at the time this policy was issued, that the insurance was effect- 
ed by her husband for her benefit. She was, therefore, the equitable 
owner of this policy as soon as it was issued, and it was delivered to 
the husband, and held by him merely as her trustee. It is manifest, 
however, that upon this proof alone the plaintiff would not be entitled 
to recover. On the contrary, as showing Mrs. Noyes to be the real 

arty in interest, she would be a necessary party to the action. Her 
interest in the other policy is shown only by the declaration of trust 
which relates to it, and both the declarations were necessary to be 
proved to show the title of the plaintiff to prosecute the suit alone, as 
trustee of an express trust. 

In our opinion all the proof of the due execution of these important 
papers, which the law requires, was given, and this proof, which, 
uncontradicted, was conclusive. 

The testimony of Mr. Waterbury is positive that both the papers 
are in the handwriting of the plaintiff, and that they came into his 

ossession from the hands of Mrs. Noyes, although not delivered to 

im until after the commencement of the suit. As there was no sub- 
scribing witness to either of the papers, this evidence was sufficient to 
prove thom to be genuine, and proof that they were so, was all that, 
in the first instance, could be justly demanded. It was enough to 
authorize them to be read in evidence. 

Upon the trial the counsel for the defendants objected to their 
reception as evidence upon the grounds—first, that they were the 
evidence of the plaintiff, and second, that there was no evidence of 
their existence previous to the commencement of the suit. We are 
persuaded that neither of the objections is tenable. The first, which 
we find it difficult to understand, was in effect abandoned upon the 
argument before us. If the meaning is, that these declarations of 
trust were made by the plaintiff with a view to his own benefit, and 
therefore to be rejected on the same ground as the oral declarations of 
a party in his own favor, the truth is directly the reverse. His title 
to both the policies upon the face of the assignment made to him was 


unqualified and absolute, while the effect of the declaration of trust 
was to show, that nearly the whole beneficial interest was vested in 
another. The papers were not his evidence, in the sense of the objec- 
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tion, but the evidence of the cestui que trust. Mrs. Noyes, who, as 
the person for whose immediate benefit the suit was prosecuted, had 
the right to insist upon their production. Another short answer to the 
objection is, that in all cases, where the suit pe ow by the trustee of 
an express trust, his declaration of the trust, whether oral or written, 
is necessary to be proved in order to maintain the action, and hence 
to reject the evidence, is, in effect, to hold, that such an action cannot 
be maintained at all. Such a decision would be a virtual repeal of 
the provision in the Code by which the action is given. : 

To the second objection, that there was no evidence that the 
declarations of trust were in existence previous to the commencement 
of the suit, the reply is, that no such evidence was necessary to be 
given ; nor, judging from our own experience, and the uniform prac- 
tice in this Court, can we believe that, in similar cases, such evidence 
has ever been required. The rule we apprehend to be well establish- 
ed, that when an instrument in writing, to which there is no subscrib- 
ing witness, is shown to have come from the possession of the party 
who, according to its terms, has a right to the custody, nothing more 
is required to 3 proved to entitle it to be read in evidence than the 
handwriting of the person by whom it purports to have been executed. 
It is then presumed that the execution and delivery of the instrument 
corresponded in time with its actual date, and although this presump- 
tion may be repelled by opposite evidence, unless so repelled, it is 
conclusive. 

The declarations of trust in this case were the proper evidence of the 
title of Mrs. Noyes as the cestwi que trust. She was therefore entitled 
to their possession, and the circumstance that they were not delivered 
by her to Mr. Waterbury until after the commencement of this suit, 
was too unimportant to justify a suspicion of an execution and 
delivery subsequent to their date. We have found nothing in the 
cases to which we were referred in the argument at all inconsistent with 
the views that we have expressed. In the first of these cases, Walton 
v. Crowley, (14 Wendell, 67,) it is expressly stated, that the paper 
which was excluded, was executed during the trial. The bearing of 
the second case (Farmers’ and Mechanics’ Bank v. Whinjield, 24 
Wend., 420,) upon the question we are considering has escaped our 
discovery. 

The declarations of trust being properly in evidence, the necessary 
consequences are that the plaintiil, as trustee of an express trust, was 
entitled to bring the action in his own name, and is entitled to recover 
for Mrs. Noyes as the cestwi que trust, the whole sum which, by the 
terms of the declarations, he agreed to pay her when received from the 
defendants—that is, the full sum insured by poliey 2,499, and $1,500 
of the $2,000 covered by the other policy. ‘The only question, there- 
fore that remains is, whether he is not also entitled to recoter for his 
own benefit the balance of $500, claimed to be due on the last men- 
tioned policy; and that he is so entitled, we have no difilculty in 
holding. 

It ss mistake to suppose that the assignment of a policy upon 
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life varies in any respect the nature of the original contract, or can 
operate to discharge the insurer from any part of the obligation, which 
the terms of the contract impose. By the terms of this policy, the 
defendant agreed to pay the sum insured to the executors, administra- 
tors or assigns of the assured, within a certain time after due notice 
and proof of his death, and we apprehend, that where such notice and 
sanell have been given, and the assignment is valid as between the 
parties, the right of an assignee to demand and enforce the stipulated 
payment is no more liable to doubt or dispute than that of an execu- 
tor-or administrator. 

The objection to the recovery in this case assumes, and such was 
the argument, that there can be no absolute sale of a subsisting policy, 
and that its assignment is only valid when made as a collateral secu- 
rity for an antecedent debt; but as we understand the law, a written 
promise to pay a sum of money is just as properly a subject of transfer 
for value, where it depends upon a condition, as where it is absolute, 
and we can, therefore, make no distinction between the rights of a 
bona fide assignee of a policy, and those of an assignee of a mortgage. 
This seemed to us upon the argument very clear upon principle, and 
we have since found that it is equally so upon authority. .The case of 
Ashley v. Ashley, (3 Simons, 140,) which was not referred to upon the 
argument, and which Chancellor Kent cites and approves, (3 Kent’s 
Com., 370, note,) is a positive decision, upon the exact question, in cor- 
respondence with the views we have expressed. 

n this case the sum insured upon the life of the person effectin 
the policy was £1000 sterling. He assigned the policy for a smal 
but valuable consideration to one Heath, whose executors sold the 
policy to General Ashley for £320. Ashley also died; and in a suit 
in equity between his widow and his executors an order was made 
that the policy should be sold by a master for the benefit of the estate. 
It was sold accordingly ; but the purchaser refusing to accept the title 
offered, the case was before the Court upon a petition to compel him. 
The objection to the title urged by his counsel was either that the 
assignment to the first assignee being for a consideration so trifling as 
to be merely nominal, was wholly void ; or if valid, that the purchaser, 
instead of the full sum insured, would only be entitled to recover the 
amount paid by the assignee. The Vice-Chancellor overruled the 
objections, holding that the provision in the Act of Parliament pro- 
hibiting insurances by persons having no interest in the life insured, 
had no application to the assignment of a subsisting policy, but that 
the assignee in good faith of a policy upon life, which was good when 
effected, is entitled, in all cases, to demand payment of the whole sum 
insured. 

This case, therefore, proves not only that the absolute sale of a life 
policy does not affect the validity of the contract, but that the assignee, 
for value, in the event of the death of the assured, is entitled to the 
same remedies ag his personal representatives, when the title to the 
policy is un@Manged. It thus furnishes a full answer to the argument 
that the recovery of the plaintiff upon his own account, if he is per- 
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mitted to recover at all, ought to be limited to the sum which he 
advanced. Had there been no trust, he would have been entitled to 
recover for his own benefit, without any deduction, the sum insured. 
It is further to be observed, that an insurance upon life, in the 
language of Mr. Justice Park, from its nature, admits no distinction 
between total and partial losses; but when a loss happens, binds the 
insurer to pay, according to the term of his agreement, the full swm 
. insured, (2 Park on Insurance, Hildyard ed., p. 493.) In other words, 
the interest of the assured, in every such policy, is valued at the sum 
insured, and by this valuation, as in a marine policy, both the parties 
are bound. Hence it has never been doubted that a person may in- 
sure his own life in as many policies, and for any amount he may deem 
proper, so as to entitle his representatives to recover the full sum 
insured in each policy, without 7 other proof of their loss than that 
of his death. The contract is still a contract of indemnity, but the 
only measure of the indemnity promised is that which the policy 
furnishes. 

It is true that in England a creditor who insures the life of his 
debtor can recover no more than the amount of his debt, whatever 
may be the sum insured, but this exception to the general rule is 
created by a special provision in the Act of Parliament to which we 
have before referred, and is, as we have seen, not construed to extend 
to the assignment of a policy effected by the debtor, (14 Geo. 3, cap. 
48, Ashley v. Ashley.) There must be judgment for the plaintiff upon 
the verdict; but the rate of interest being governed by the law of 
Connecticut must be reduced to six per cent. : 

Judgment accordingly. 








— =s8 


WN. D. Supreme Court. 
[June General Term.—1854.] 
Before MITCHELL, P. J., and Judges ROOSEVELT and CLERKE. 





Jcuia F. Tuomas, by her next friend, agst. Cuartes Tuomas. 


DIVORCE—-NEXT FRIEND—SECURITY FOR COSTS. 


In suits for divorcee, a wife may appear by any next friend whom the Court may appoint 
on her application, without giving security for costs. 


This motion came up on appeal from a decision of Mr. Justice 
Clerke, made at Special Term, requiring the next friend of a married 
woman to give security for costs. 

The case was submitted on the papers and points. 


Adams and Lucky, for plaintiff. 
A. H. Wagner, for defendant. 
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Mrrcuett, J.—This action is for a divorce on the ground of adultery: 
The plaintiff commenced her action by a next friend, and the defend- 
ant moved for and obtained an order that the complaint be dismissed, 
unless the next friend give security for costs. The plaintiff appeals 
from that order. 

It was a question under the Code, as it formerly stood, whether 
a wife must not ge by her next friend in all cases between 
her and her husband. This Court at General Term held, that there 
was a distinction between the case of an action for an absolute divorce 
and other actions between husband and wife; that the Revised 
Statutes in the first case were in force, and allowed the wife to sue in 
her own name; in other cases she must sue by her next friend, and 
that then, in legal understanding, she sued alone, and that where a 
next friend was necessary the Court might require, and when the old 
practice was so, would require security for costs from the next friend, 
or evidence of the responsibility of the surety. This was understood in 
the case of Coit agst. Cot, although, as that was not a case for an 
absolute divorce, all this was not specially mentioned in the opinion 
in that case. 

The amended Code of 1852 required the husband to be joined with 
the wife when she is a party, except in two cases. 

* 1st. When the action concerns her separate property ; 2d. When 
the action is between her and her husband ; and in these two cases, it 
says, “she may sue or be sued alone.” It then enacts that “ when the 
husband cannot be joined with her as above provided, she shall prose- 
cute or defend by her next friend.” The language of this last part 
has been criticised, and it has been said that it applies only to cases 
before provided, when the husband cannot‘ be joined, and that there 
are none such, although there are two cases where he may not be join- 
ed. The same liberality must be allowed in construing the Code as 
is allowed to any other act of the Legislature. Itis not to be construed 
as if its authors could not err in grammar; but the sense is to be 
sought for, although at the hazard of interpretation, which would show 
that the most happy choice of language was not used. Aliguando 
bonies dormitat Homerus. If “cannot” is made to read “ may not,” 
then this amendment requires the wife to na by a next friend 
whenever she may not, by the section quoted, (§ 114,) sue alone— 
that is, whenever that section does not authorize her to sue alone. 
She must then appear by next friend whenever she sues her hus- 
band, whether the action be for an absolute divorce or for any other 
relief. 

This section, however, is fully satisfied, if the wife does appear by 
next friend. It is a regulation of practice entirely the creation of the 
Court, and under its control, whether a next friend shall give securit 
or not. When appointed for an infant defendant it is never required, 
unless when the Statute makes it necessary, when for an infant plain- 
tiff it would be required or not, according to the circumstances of the 
case. 

The Revised Statutes remain in full force as to divorces, except that 
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now a next friend is necessary for the wife, whether plaintiff or 
defendant. The 56 (58) section of 2 R. S., 148, is unaltered. It pro- 
vides that in suits for divorce the Court may require the tend to 
pay any sums necessary to enable the wife to carry on the suit during 
its pendency. 

It has become a matter of course to make this order, unless the wife 
has means to carry on the suit. The husband, then, is to pay the costs 
in these cases primarily, whether he succeed or fail. At the end, it is 
true, that the Court may decree the wife to pay the costs; but this 
never would be done unless there were great misconduct in com- 
mencing or prosecuting the suit. It can rarely happen, therefore, 
that the wife, or her next friend, would be obliged to pay costs, and 
the only thing necessary to provide against is such misconduct in the 
management of the suit as would subject the wife or her next friend 
to the payment of costs. To aecomplish this it is not necessary to 
anticipate that such misconduct will occur. It is enough to allow the 
wife to appear by any next friend whom the Court may appoint on 
her application, without security, and to allow him to continue to act 
until some abuse occurs, and then to remove him, and dismiss the 
complaint, unless he give security, or another next friend be substitut- 
ed, whose character and responsibility will be a protection against 
further abuse. But few wives (except among the rich) have separate 
estates. A more stringent rule might exclude all married women, 
except those rich in their own right, from the benefits of the law, how- 
ever base and unprincipled their husbands may be. 

The order appealed from should be modified accordingly, without 
costs. 








Superior Court. 


[August Special Term.—1854.] 
Before Mr. Justice DUER. 


Frernanpo Woop against Epwarp Marvine. 


INJUNCTION TO RESTRAIN PUBLICATION OF PROCEEDINGS OR EVIDENCE IN 
AN ACTION. 


A Court of Equity has no power to restrain by injunction the publication of the proceed- 
ings or evidence in another action, whether pending in the same or any other Court. 

In cases where such a publication is deemed to be necessary or proper, it must be made by 
an order in the cause. 
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Motion for an injunction upon the complaint. The complaint sei 
forth in substance that another action was pending in this Court in 
which the plaintiff as defendant was charged with various acts of fraud, 
and relief was sought against him upon that ground ; that the issues in 
this action had been referred and testimony in support of the charges 
taken before the referee, but that the testimony was not closed, the 
witnesses on the part of the defence not having been yet examined ; 
and that the defendant Marvine, from malicious motives, threatened 
to publish immediately the pleadings and evidence which had been 
given, and therefore prayed that such publication might be enjoined 
and restrained as calculated to injure the plaintiff in his character 
and reputation, and to prejudice him in making his defence before 
the referee. 


L. B. Shephard, for plaintiff. 
J. T. Brady, for defendant. 


Who cited 8 Paige, 24; 3 Edward Ch., 515; Eden on Injun., 227; 
6 Howard P. R., 89; 7 Howard P. R., 19. 


Durr, J.—Sitting as a Judge in isi « I am satisfied that I have 
no power to continue this injunction. I do not believe that a Court of 
Equity has ever attempted to restrain the publication of the proceed- 
ings in a pending action at law, either upon the grounds set forth in 
this complaint, or upon any other; nor do I believe that had the 
jurisdiction ever been claimed, the courts of law would have submitted 
to its exercise. It would have been regarded and resisted as a mani- 
fest usurpation of power. It is the exclusive privilege of the Court in 
which the action is pending to determine whether, for any reason, the 
publication of the proceedings ought to be forbidden, and where the 
publication is deemed to be necessary or proper, it can only be 
regularly made by an order in the cause. The case is not altered by 
the fact that the action is pending in this Court, which is now a 
Court of Equity as well as of law, for the Code has certainly not 
enlarged the equitable jurisdiction which it has given. It has given 
us no power to grant any other relief upon a complaint that the Court 
of Chancery could have formerly granted upon a bill. If the plaintiff 
is entitled to the relief which he asks he must seek it by a petition or 
motion in the action in which he is defendant. He has mistaken his 
remedy in filing this complaint. 

The motion to continue the injunction is denied, and the injunction 
heretofore granted is dissolved. ' 


(Oaxtey, Ch. J., concurred.) 
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Supreme Court. 


[General Term.—1854.] 
Before MITCHELL, P. J., and Judges ROOSEVELT and OLERKE. 


River and an’r, v. Ponp. 


CONTRACT—CONSIDERATION—PLEADINGS DEMURRED. 


The plaintiffs had entered into a contract with Roberts by which 
they were to execute a mortgage on machinery, &c., to Roberts, and 
assign a policy of insurance to him to the amount of $10,000, and 
Roberts was to advance to them upon these securities the sum of 
$10,000. The plaintiffs assigned to Pond the property to be mortgaged 
and a valuable contract made by Roberts with them, excepting for 
their own benefit the $10,000 to be paid by Roberts. ‘They then 
requested Pond to execute to Roberts the mortgage on the machinery, 
and assign to him the policy to the amount of $10,000, to be advanc- 
ed by Roberts. The complaint alleges than Pond refused to do so, 
and that thereby the plaintiffs have lost $10,000. The defendant, in 
his answer, alleges that he was ready to perform the contract on his 
part, and requested Roberts to pay the money to the plaintiffs and re- 
ceive the security, but that Roberts failed to do so, and that for this 
reason the defendant did not deliver the security. To this answer the 
plaintiffs demurred, and at Special Term the demurrer was sustained. 


The defendant appealed. 





, for plaintiff. 


, for defendant. 





Mircuett, P. J.—The two acts, the giving of the securities and the 
ayment of the money, were to be contemporaneous. Either would fulfil 
is part of the contract by being ready and offering to perform it, if 
the other would perform his part. If the plaintiffs had executed the 
mortgage and assigned the policy, and had given them to an agent, 
ani told him to go and complete the execution of the contract with 

oberts, the agent would have been inexcusable if he had delivered 
the securities without receiving the money. It is plain that there was 
no express authority to Pond to execute the securities if Roberts did 
not pay the money. If the complaint had alleged that under this 
authority Pond had delivered the security without the money being 
paid, and so had caused damage to the plaintiffs, there would be some 
ground for the charge. The plaintiffs now say, that they meaut that 
the securities should be delivered without the money being paid. If 
that was what they meant, and if they had a right to waive the pay- 
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ment, they have not expressed that meaning in the complaint. The 
contrary would be inferred, as the payment of the $10,000 would be 
the only consideration: for the mortgage, and the payment of the 
money was the condition on which the securities were to be given. 
Until some express direetion to the contrary was given, Pond would 
be bound to know that he was not to deliver the securities until the 
money should be paid to the satisfaction of the plaintiffs. The waiver 
of this condition should have been expressly averred by the plaintiffs, 
if they meant to waive it. 

The demurrer is had, and the judgment at Special Term must be 
reversed, but without costs, and with leave to either party to amend 
his pleadings without costs. 


Roosrvett, J— As between Pond and the Riders it was expressly 
agreed that the $10,000 was to be paid to the latter “to be used by 
them for their own use and benefit and without any account to Pond.” 

They had a perfect right therefore to accept it in notes or checks or 
in any form they saw fit, or, if so disposed, to waive it altogether. 

Pond, therefore, if they requested it, was bound to execute and de- 
liver the mortgage whether the money was paid or not. It.gvas their 
money and not his; and the payment was to be made to them and 
not to him, and for their use, and their use alone, and not his. 

The averment in the complaint that he was requested to execute 
and deliver a mortgage as security for the sum “ to be advanced as 
aforesaid” is, on this point, merely descriptive of the sum intended, 
and in no way applies a conditional request. The words quoted are 
used not to Be that he was to deliver the mortgage only in the 
event of the money being advanced, but to indicate that the $10,000 
for which it was to be given was not any sum of that amount, but the 
particular $10,000 spoken of in the previous agreement as the sum 
which Roberts & Co. were to advance. 

If the plaintiffs then absolutely and unconditionally requested Pond 
to execute and deliver to Roberts and Co. a mortgage for the $10,000, 
is it any answer for Pond to say that he “gave notice that he was 
ready to perform, and requested Roberts & Co. to pay the plaintiffs 
the $10,000, and receive the securities, and that Roberts & Co. 
negleeted to'pay the plaintiffs?” It seems to be that such an answer 
by not denying, admits that he refused to do what the plaintiffs re- 
quested, and what they had a right to request him to do. And as the 
plaintiffs, by the agreement, were to receive $10,000 as a considera- 
tion for their property sold to the defendant, to be raised by a mort- 
gage to be executed by him on the property sold, and as he has 
refused to execute the mortgage, which would enable them to get the 
money from others, he must, as the only and just alternative, pay the 
money himself. 

Demurrers, however, unless in very clear cases, are not encouraged 
by the new code; and the party demurring, therefore, to the insuffi- 
ciency of his adversary’s pleading, should be particularly: careful not 
himself to commit the first fault. In this case the language of the 
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complaint, it must be admitted, is not as distinct and certain as it 
might be. The plaintiffs strictly should have averred in precise 
terms, that they requested the defendant to execute and deliver the 
securities, whether the $10,000 was simultaneously paid or not. How- 
ever, the complaint, in that respect, after some labor of construing, 
may strike my mind, it is manifest from the different impression pro- 
duced on the minds of my colleagues, that it is not free from ambiguity. 
Under these circumstances, I am inclined to concur with them in the 
conclusion that the plaintiffs’ objections, in the form of demurrer, to 
the defendant’s answer, should not be allowed, but that the pleadings 
on both sides should be made more definite and certain, as suggested 
by the Judge at Special Term, or that the parties should go to trial on 
the complaint and answer as they stand, postponing all amendments 
till the evidence shall have shown the actual truth of the case. 








Superior Court, 


CITY OF NEW YORK. 
[June Special Term, 1854.] 


Before Mr. Justice HOFFMAN. 


Tue New York Crry Insurance Company, against Toe Mayor, At- 
DERMEN, AND ComMoNALTY oF THE Crry or New York. 


A mutual Insurance Company, incorporated under the Act of the 10th of April, 1849, is 
taxable upon the amount of premium notes taken in advance, as being part of its 
capital. 


The facts and circumstances sufficiently appear in the opinion of 
the Court. 


J. H. Hedley, for plaintifis. 
R. J. Dillon, for defendants. 


Horrman, J.—The plaintiffs compose a Mutual Insurance Com- 
pany, incorporated in December, 1852, under the act of the 10th of 
April, 1849. The nominal — is $500,000, of which only $200,000 
has been paid in, in cash. The remaining $300,000 consists of pre- 
mium notes deposited with the Company by parties applying for 
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insurance, and held as pledges against contingent losses, as hereafter 
explained. 

The Company was taxed for the year 1853, the sum of $6,171 35 
upon a capital of $500,000. The assessment roll was delivered to the 
Receiver of Taxes, and the necessary steps taken to enforce payment. 
A petition was presented to the Board of Supervisors for a remission 
of three-fifths of the tax, as so much improperly assessed; which was 
refused. The sum of $2,468 54 was paid to the Receiver of Taxes, 
being two-fifths of the amount assessed, and upon the capital of 
$200,000. A warrant having been issued for the collection of the 
residue, the present action is commenced to restrain the defendants 
from recovering the same ; that such tax be stricken from the assess- 
ment roll, and for general relief. 

The portions of the articles of association under which the claim of 
the plaintiffs is made are as follows: By the 8th section, “the capital 
stock shall be at least $300,000, consisting of premium notes based 
upon applications for insurance; and in addition thereto, such sum as 
may be added under the provisions of Article 9 of the charter.” 

The 9th Article provides, that the Board of Directors may, accord- 
ing to the provisions of the act aforesaid, (Act of 1849,) unite a cash 
capital of not less than $50,000, nor more than $200,000, as an addi- 
tional security to the interest beyond the funds hereinbefore men- 
tioned, and may prescribe the manner in which such capital stock be 
subscribed and paid in for the purpose aforesaid. They may also, in 
conformity to the act aforesaid, determine what interest shall be 
allowed on said capital, and to what extent the owners shall partici- 
pate in the profits, and prescribe the liability of the owners thereof. 

This clause is framed under the 21st section of the Act of April, 1849. 

The articles of association are verified by a certificate of three per- 
sons —— by the Comptroller of the State, who state “the Com- 
pany has received, and is in the actual possession of premium notes 
based on applications for insurance to the full extent required by the 
fifth section of the act entitled, “An Act to provide for the incorpora- 
tion of Insurance Companies,” passed April 10th, 1849, to wit, the 
amount of $300,000, and which applications are signed by more than 
one hundred different individual applicants. 

Upon this the certificate of the Comptroller required by the eleventh 
section was given, and the association became duly incorporated nnder 
that statute. 

Now the fifth section provides, that “no Company formed for the 
purpose of doing business of marine, or fire, or inland navigation in- 
surance, shall commence business, (if located in the city of New York, 
or in the county of Kings,) until agreements have been entéred into 
for insurance, with at least one hundred applicants, the premiums on 
which, if it be marine, shall amount to three hundred thousand dol- 
lars; or if it be fire or inland navigation, shall amount to two hundred 
thousand dollars; and notes have been received in advance for the 
premiums on such risks payable at the end of, or within twelve 
months from date thereof, which notes shall be considered a part of 
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the capital stock, and shall be deemed valid, and shall be negotiable 
and collectable for the purpose of paying any losses which may acerue, 
or otherwise.” 

Comparing the 5th and 21st sections of the act, it is plain, that the 
legislature have defined the premium notes to be given as constitutin 
the main capital; and the cash, which may at discretion be raise 
under the 21st section, as additional capital merely. 

By the first section of the act respecting taxes on corporations, all 
moneyed or stock corporations deriving an income or profit from their 
capital or otherwise, shall be liable to taxation on their capital, (1 
R. 8. 414;) and it is fully settled that Companies of this description 
are moneyed corporations. (Mutual Ins. Co. vs. Supervisors of Erie, 
4 Comst., 445.) 

I must assume that the form of the notes which is set forth in the 
complaint is in accordance with the fifth section of the act, and was 
so considered by the certifiers, although they are not made payable 
at the end of, or within twelve months. Otherwise, I must suppose 
that the note, the form of which is given, does not represent the 
original notes received and certified to. At any rate, I am bound to 
consider that notes answering the requisition of the section were receiv- 
ed, and were sold when the assessment was made: and then the act 
expressly declares that they form a part of the capital stock. 

ut itis urged that these notes are not payable absolutely, but only 
conditionally, if a loss occurs, and that no profit or income is derived 
from them. The answer is to be found in the definition by Justice 
Gardiner of what the Legislature meant by capital in a similar statute, 
viz., the funds upon which the corporation transacts its business; 
which would be liable to its creditors, and in case of insolvency, pass 
to a receiver, (4 Comstock, 448.) The 19th section of the statute de- 
clares “that notes taken, in advance of premiums, under the act, are 
not to be considered as debts of the Company, in determining whether 
it is insolvent ; but are to be considered as assets of the Company.” 

This point appears to me so clear, that I forbear examining the other 
questions raised in the cause. 

The complaint must be dismissed, with costs, 
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Superior Court. 
(September Special Term, 1854.) 
Before Mr. Justice BOSWORTH. 


Joun Cookie against Jonn A. and Henry A. Unprrwoop. 


DISCONTINUANCE BY PLAINTIFF OF ACTION ON PAYMENT OF DEFENDANTS’ 
COSTS, NOT PERMITTED, AS A- MATTER OF COURSE, WHERE A 
COUNTER-CLAIM IS PLEADED. 


Special grounds must be stated, rendering such an interference proper, to prevent a plaintiff 
from being inequitably prejudiced in his rights or remedies, and which, at the same 
time, will not work any practical wrong to the defendant. 


The plaintiff moves for leave to discontinue this action, on payment 
of defendants’ costs of the action. The motion is we on the 
ground, that the answer sets up a counter-claim, which is admitted of 
record, no reply having been put in to the answer. 

The summons was served, May 13, 1854. The answer to the com- 
plaint was served June 10, 1854. After the lapse of twenty-days 
thereafter, the plaintiff examined both defendants as witnesses, pursu- 
ant to the Code, and the examination was not concluded until the 8th 
instant. 

The complaint in substance is, that the defendants agreed to pay 
plaintiff one-third of their commission for selling 484 railroad bonds, 
on the plaintiff’s effecting a sale for them; that he did this; that — 
their commission was $7,725, and the plaintiff’s part was $2,575; 
that he has received of this sum $755; that the balance of $1,820 is 
due, and for this he prays judgment. 

The answer denies the making of any such agreement, or that the 
plaintiff effected any sale of any bonds for the defendants, or that the . 
plaintiff has received $755, or any other sum, from defendants as a 
part of the pretended commissions. 

The answer then “for a further defence,” “by way of counter- 
claim,” alleges that defendants on the 2d of September, 1853, loaned 
the plaintiff $600, to be repaid on demand ; that payment of it has 
been demanded and not made, and prays that it may be set off against 
any claim that may be established, and also judgment for it. On the 
13th of September the plaintiff served written notice of discountenance 
of the action, and tendered $5, 123c. as defendants’ costs of the action, 
which defendants refused to accept. On the same day he served an 
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order on defendants, to show cause, on the 16th inst., why the action 

should not be discontinued on payment of defendants’ costs of the ac- 

tion. Between the time of the tender, and the time of serving the 

— the defendants served notice of trial for the October Term of 
e Court. 


RR. F. Mount, for plaintiffs. 
Wm. Bliss, for defendants. 


Boswortu, J.—This motion is made on the theory, that the plain- 
tiff is entitled, on paying defendants’ costs of the action, to such an 
order as he moves for, as a matter of course. Under the old system, 
a plaintiff could enter a rule, in the book of common rules, discontinu- 
ing the action on payment of costs. Such a rule, in an action at law, 
could be entered at any time before trial, without an application to 
the Court.—Graham’s Pr., 663-4. 

In the Court of Chancery, the complainant might move to dismiss 
his own bill, with costs, as a matter of course, at any time before the 
decree. This is stated in the books of practice to be the rule-—Barb. 
Ch. Pr., Vol. 1, 228. 

The practice of the Courts, as it existed when the Code took effect, 
consistent with the Code itself, is continued, subject to the power of 
the Courts to relax, modify or alter the same.—Code, § 469. 

The plaintiff insists that the pre-existing practice, in relation to dis- 
continuing actions, is consistent with the provisions of the Code, and 
that it has not been modified by any rule of the Supreme Court, or of 
this Court. The defendants on the other hand contend, that the prac- 
tice allowing a plaintiff to dismiss his action before trial, as a matter 
of course, on payment of costs, is inconsistent with certain provisions 
of the Code. 

§§ 149 and 150, allow a defendant to set up a counter-claim, and re- 
cover upon it; if admitted by failing to reply to it, or on proof of it, 
if it is controverted.—§ 168 and 274. 

If the action of the plaintiff arises on contract, the defendant may 
set up asa counter-claim, any cause of action arising on contract, 
whether the damages are liquidated or not. This could not have been 
done before the Code. The defendant may notice the action for trial, 

rove his claim when the cause is ented, or take judgment for it, if 
admitted by the pleadings.—§ 258. In this respect the practice, in 
suits at law, has been altered. The object of the Code seems to be, 
that a defendant sued on contract and having causes of action against 
the plaintiff, arising on contract, may litigate them in that action, and 
have a judgment if entitled to it. 

The costs of an independent action are avoided, one claim may be 
used to satisfy another, to the extent due upon it, the one having the 
larger claim may have a ag, for the excess, each party is made 
an actor and may bring the action to trial. 

There would seem to be no reason for permitting a plaintiff to 
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discontinue on the mere ground of his disinclination to proceed fur- 
ther in his action, especially when a counter-claim has been set up in 
the answer, and no reply has been made, and liberty to reply is not 
asked. 

Cases may occur which would justify a court in making such an 
order. But such cases must present some grounds to justify the in- 
ference that the plaintiff would suffer some substantial prejudice if 
the order was not granted. 

On the other hand, it is obvious that the granting of such an order 
might deprive a defendant of a substantial right. If a counter-claim 
should be outlawed, at the date of such an order, it would be mani- 
festly unjust to grant it. Other cases readily suggest themselves in 
which it would be improper to grant such an order as a matter of 
course. 

It is unnecessary to undertake to state any rule by which all appli- 
cations may be determined. 

It is sutticient to say, that after a counter-claim has been set up, 
and admitted of record, the court will not allow the plaintiff to dis- 
continue his action, as a matter of course; special grounds must be 
shown in favor of the application ; they must make a case, renderin 
such an inference proper, to prevent a plaintiff from being inequi- 
tably prejudiced in his rights or remedies, and which, at the same 
time, will not work any practical wrong to the defendant. The mo- 
tion must be denied. 








Common Pleas. 


[ At Chambers.] 


Before JUDGE DALY. 
Tur Prorre, ew rel. Paut Corus against Henry S. Surrn. 


The Marine Court has no jurisdiction to issue an execution against the person. 


This was a certionrari issued to the keeper of the Eldridge street 
(Debtors’) Prison, to certify the cause of detention and imprisonment 
of the relator. It appears, from the return made by the keeper, that 
the relator was held by him under a commitment in execution in the 
nature of a“ Ca Sa,” issued by the Marine Court of this city, in an 
action brought by one Keady against the relator for money collected 
by the relator as agent of the plaintiff, and fraudulently misapplied. 
The Marine Court rendered judgment against the relator, and an exe- 
cution issued against his property ; being returned unsatisfied, the com- 
mitment under which he was held was issued. (See Laws Lelative to 
the City of New York, p. 490.) 


* 
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A. R. Dyett, for the relator, asked for his discharge, on the ground 
that the Metin Court had no jurisdiction in such an action to issue 
an execution or final process against the person. He cited and relied 
upon Brown v. Treat, 1 Hill, 225; Laws 1831, Chap. 287, §§ 1, 29, 
20 to 33, 47; Code, § 53, 54, 65 ; §§ 179 of the Code had no applica- 
tion to the Marine Court. (See§ 8 of Code.) 


Daty, J.—Held that the Marine Court had no jurisdiction to issue 
the process, and discharged the relator accordingly. ; 











New Dork Supreme Court. 
[August Special Term.] 
Before Justice MITCHELL. 


Meret against GRINNELL. 


PLEADING—COMPLAINT—AMENDMENT, 


* . 
The place of trial should be clearly stated in the complaint. An irregularity in omitting 
the place of trial in the complaint is not cured by reference to the summons, 


This was a motion to amend the complaint. 
The facts appear in the opinion of the court. 


Mrrcnett, J.—It is essential for many purposes of the suit that the 
place of trial should be clearly stated in the complaint. It determines 
where motions are to be made, as well as where the trial is to be had. 
Both parties must be at a loss to know where to proceed until that be 
distinctly settled. The omission of a statement so important in its 
consequences is not like a mere irregularity, and the defendant would 
be entitled to have it corrected in the same way, even after an answer 
putin. The obtaining of time to answer is not therefore a waiver of 
the irregularity. 

The statement of the name of the court in the summons has been 
held to dispense with the statement of it in the complaint; but the 
mere name of a county in the summons does not necessarily show 
that it is put there to indicate where the place of trial is to be. It ma 
have been to show where the attorney issuing the summons resided, 
and this probably was its object in this case. Until the complaint 
was served, the plaintiff could have selected any county for the place 
of trial, notwithstanding this name on the summons. The irregularity 
in omitting the place of trial in the complaint, is not, therefore, cured 
by reference to the summons. The complaint must be amended or 
struck out as irregular. The amendment may be made without costs. 


a 
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ENGLISH LAW AND EQUITY REPORTS. 


The xxii volume of this valuable series is now in the hands of the 
booksellers. We have looked through it with the feeling with which 
we have often before approached a new volume of law reports, that 
all the difficult points must by this time be settled, and that every con- 
ceivable variety of facts had already been the subject of adjudication ; 
so that it was not possible that the volume should contain anything 
new or valuable. But we have been uniformly disappointed, and we 
fear that happy day for lawyers when there will bé no necessity of 
sages the new reports will not dawn on the meee generation. 

here are many cases in this volume which an advocate would not 
wish to meet for the first time, when engaged in an argument, and 
when cited by a more faithful and learned frother on the opposite 
side, with a client at his side and before a judge well vata Ss. with 
the adjudication. Of this character are the learned discussions to be 
found in this volume on maritime liens, the statute of frauds, the good 
will of partnership, libel, blank acceptance of bills of exchange, 
marine policies, false pretences, (a very important discussion as to 
what constitutes the procuring of property by false pretences,) domi- 
cil, &c. We might easily extend the list ; but in respect to these, we 
have been surprised at the degree of originality and novelty involved 
in the discussions. We notice with pleasure that the learned editors, 
Messrs. Bennett & Smith, continue to enhance the value of these 
volumes by notes referring to the American cases. 








GIBBS’ PRACTICAL FORMS AND PRECEDENTS. 
By Montgomery Gibbs, of the New York Bar. 


The second edition of this useful work has just been published by 
Lewis & Blood, law booksellers and publishers, 73 Nassau street. 
We have examined the work, and are satisfied it merits all the com- 
mendations it has received. Few works contain, in an elaborate, con- 
cise and condensed form, so much general and really useful informa- 
tion on subjects of vital importance to lawyers, commissioners, no- 
taries, justices of the peace, and to the whole mercantile community. 
Every importer, jobber, commission merchant, all who do business 
with merchants in the several States of the Union, should possess a 
copy of the work. It will be found a perfect vade mecum in all mat- 
ters relating to collection of debts, the exemption laws, the statutes of 
limitations, the legal rates of interest, and penalties for usury in the 
United States. Complete rules and directions for proceedings in the 

atent offices, with a digest of important decisions. The powers and 
dinties of notaries public in relation to bills and notes, with a digest of 
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decisions in relation thereto. Forms and instructions for bounty 
lands, laws and forms concerning naturalization, and many subjects of 
utility to the general business commpnity. The information in this 
work is accurate and reliable, and when we say it is a duodecimo of 
but 280 pages, and can be procured for $1 50, we may strongly re- 
commend every man of business to possess himself of a copy. 








DUER’S REPORTS. 


The second volume of these valuable Reports will shortly be issued. 








WHITTAKERS’ PRACTICE. 
SECOND EDITION, 2 VOLS. 


We are pleased to find that the second edition of this valuable work 
is now ready to issue. 
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